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employee dies on or after the employ-
ee’s required beginning date. For exam-
ple, if employee A retires in 2003, the 
calendar year A attains age 651⁄2, and 
begins receiving installment distribu-
tions from a profit-sharing plan over a 
period not exceeding the joint life and 
last survivor expectancy of A and A’s 
spouse, benefits are not treated as hav-
ing begun in accordance with section 
401(a)(9)(A)(ii) until April 1, 2009 (the 
April 1 following the calendar year in 
which A attains age 701⁄2). Con-
sequently, if A dies before April 1, 2009 
(A’s required beginning date), distribu-
tions after A’s death must be made in 
accordance with section 401(a)(9)(B)(ii) 
or (iii) and (iv) and § 1.401(a)(9)–3, and 
not section 401(a)(9)(B)(i). This is the 
case without regard to whether the 
plan has distributed the minimum dis-
tribution for the first distribution cal-
endar year (as defined in A–1(b) of 
§ 1.401(a)(9)–5) before A’s death. 

(b) If a plan provides, in accordance 
with A–2(e) of this section, that the re-
quired beginning date for purposes of 
section 401(a)(9) for all employees is 
April 1 of the calendar year following 
the calendar year in which an em-
ployee attains age 701⁄2, an employee 
who dies on or after the required begin-
ning date determined under the plan 
terms is treated as dying after the em-
ployee’s distributions have begun for 
purposes of this A–6 even though the 
employee dies before the April 1 fol-
lowing the calendar year in which the 
employee retires. 

[T.D. 8987, 67 FR 18994, Apr. 17, 2002, as 
amended by T.D. 9130, 69 FR 33293, June 15, 
2004] 

§ 1.401(a)(9)–3 Death before required 
beginning date. 

Q–1. If an employee dies before the 
employee’s required beginning date, 
how must the employee’s entire inter-
est be distributed in order to satisfy 
section 401(a)(9)? 

A–1. (a) Except as otherwise provided 
in A–10 of § 1.401(a)(9)–6, if an employee 
dies before the employee’s required be-
ginning date (and, thus, before dis-
tributions are treated as having begun 
in accordance with section 
401(a)(9)(A)(ii)), distribution of the em-
ployee’s entire interest must be made 
in accordance with one of the methods 

described in section 401(a)(9)(B)(ii) or 
(iii) and (iv). One method (the 5-year 
rule in section 401(a)(9)(B)(ii)) requires 
that the entire interest of the em-
ployee be distributed within 5 years of 
the employee’s death regardless of who 
or what entity receives the distribu-
tion. Another method (the life expect-
ancy rule in section 401(a)(9)(B)(iii) and 
(iv)) requires that any portion of an 
employee’s interest payable to (or for 
the benefit of) a designated beneficiary 
be distributed, commencing within one 
year of the employee’s death, over the 
life of such beneficiary (or over a pe-
riod not extending beyond the life ex-
pectancy of such beneficiary). Section 
401(a)(9)(B)(iv) provides special rules 
where the designated beneficiary is the 
surviving spouse of the employee, in-
cluding a special commencement date 
for distributions under section 
401(a)(9)(B)(iii) to the surviving spouse. 

(b) See A–4 of this section for the 
rules for determining which of the 
methods described in paragraph (a) of 
this A–1 applies. See A–3 of this section 
to determine when distributions under 
the exception to the 5-year rule in sec-
tion 401(a)(9)(B)(iii) and (iv) must com-
mence. See A–2 of this section to deter-
mine when the 5-year period in section 
401(a)(9)(B)(ii) ends. For distributions 
using the life expectancy rule in sec-
tion 401(a)(9)(B)(iii) and (iv), see 
§ 1.401(a)(9)–4 in order to determine the 
designated beneficiary under section 
401(a)(9)(B)(iii) and (iv), see § 1.401(a)(9)– 
5 for the rules for determining the re-
quired minimum distribution under a 
defined contribution plan, and see 
§ 1.401(a)(9)–6 for required minimum dis-
tributions under defined benefit plans. 

Q–2. By when must the employee’s 
entire interest be distributed in order 
to satisfy the 5-year rule in section 
401(a)(9)(B)(ii)? 

A–2. In order to satisfy the 5-year 
rule in section 401(a)(9)(B)(ii), the em-
ployee’s entire interest must be dis-
tributed by the end of the calendar 
year which contains the fifth anniver-
sary of the date of the employee’s 
death. For example, if an employee 
dies on January 1, 2003, the entire in-
terest must be distributed by the end 
of 2008, in order to satisfy the 5-year 
rule in section 401(a)(9)(B)(ii). 

VerDate Mar<15>2010 10:22 May 13, 2011 Jkt 223088 PO 00000 Frm 00217 Fmt 8010 Sfmt 8010 Y:\SGML\223088.XXX 223088er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



208 

26 CFR Ch. I (4–1–11 Edition) § 1.401(a)(9)–3 

Q–3. When are distributions required 
to commence in order to satisfy the life 
expectancy rule in section 
401(a)(9)(B)(iii) and (iv)? 

A–3. (a) Nonspouse beneficiary. In 
order to satisfy the life expectancy rule 
in section 401(a)(9)(B)(iii), if the des-
ignated beneficiary is not the employ-
ee’s surviving spouse, distributions 
must commence on or before the end of 
the calendar year immediately fol-
lowing the calendar year in which the 
employee died. This rule also applies to 
the distribution of the entire remain-
ing benefit if another individual is a 
designated beneficiary in addition to 
the employee’s surviving spouse. See 
A–2 and A–3 of § 1.401(a)(9)–8, however, 
if the employee’s benefit is divided into 
separate accounts. 

(b) Spousal beneficiary. In order to 
satisfy the rule in section 
401(a)(9)(B)(iii) and (iv), if the sole des-
ignated beneficiary is the employee’s 
surviving spouse, distributions must 
commence on or before the later of— 

(1) The end of the calendar year im-
mediately following the calendar year 
in which the employee died; and 

(2) The end of the calendar year in 
which the employee would have at-
tained age 701⁄2. 

Q–4. How is it determined whether 
the 5-year rule in section 401(a)(9)(B)(ii) 
or the life expectancy rule in section 
401(a)(9)(B)(iii) and (iv) applies to a dis-
tribution? 

A–4. (a) No plan provision. If a plan 
does not adopt an optional provision 
described in paragraph (b) or (c) of this 
A–4 specifying the method of distribu-
tion after the death of an employee, 
distribution must be made as follows: 

(1) If the employee has a designated 
beneficiary, as determined under 
§ 1.401(a)(9)–4, distributions are to be 
made in accordance with the life ex-
pectancy rule in section 401(a)(9)(B)(iii) 
and (iv). 

(2) If the employee has no designated 
beneficiary, distributions are to be 
made in accordance with the 5-year 
rule in section 401(a)(9)(B)(ii). 

(b) Optional plan provisions. A plan 
may adopt a provision specifying either 
that the 5-year rule in section 
401(a)(9)(B)(ii) will apply to certain dis-
tributions after the death of an em-
ployee even if the employee has a des-

ignated beneficiary or that distribution 
in every case will be made in accord-
ance with the 5-year rule in section 
401(a)(9)(B)(ii). Further, a plan need not 
have the same method of distribution 
for the benefits of all employees in 
order to satisfy section 401(a)(9). 

(c) Elections. A plan may adopt a pro-
vision that permits employees (or 
beneficiaries) to elect on an individual 
basis whether the 5-year rule in section 
401(a)(9)(B)(ii) or the life expectancy 
rule in section 401(a)(9)(B)(iii) and (iv) 
applies to distributions after the death 
of an employee who has a designated 
beneficiary. Such an election must be 
made no later than the earlier of the 
end of the calendar year in which dis-
tribution would be required to com-
mence in order to satisfy the require-
ments for the life expectancy rule in 
section 401(a)(9)(B)(iii) and (iv) (see A– 
3 of this section for the determination 
of such calendar year) or the end of the 
calendar year which contains the fifth 
anniversary of the date of death of the 
employee. As of the last date the elec-
tion may be made, the election must be 
irrevocable with respect to the bene-
ficiary (and all subsequent bene-
ficiaries) and must apply to all subse-
quent calendar years. If a plan provides 
for the election, the plan may also 
specify the method of distribution that 
applies if neither the employee nor the 
beneficiary makes the election. If nei-
ther the employee nor the beneficiary 
elects a method and the plan does not 
specify which method applies, distribu-
tion must be made in accordance with 
paragraph (a) of this A–4. 

Q–5. If the employee’s surviving 
spouse is the employee’s sole des-
ignated beneficiary and such spouse 
dies after the employee, but before dis-
tributions have begun to the surviving 
spouse under section 401(a)(9)(B)(iii) 
and (iv), how is the employee’s interest 
to be distributed? 

A–5. Pursuant to section 
401(a)(9)(B)(iv)(II), if the surviving 
spouse is the employee’s sole des-
ignated beneficiary and dies after the 
employee, but before distributions to 
such spouse have begun under section 
401(a)(9)(B)(iii) and (iv), the 5-year rule 
in section 401(a)(9)(B)(ii) and the life 
expectancy rule in section 
401(a)(9)(B)(iii) are to be applied as if 
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the surviving spouse were the em-
ployee. In applying this rule, the date 
of death of the surviving spouse shall 
be substituted for the date of death of 
the employee. However, in such case, 
the rules in section 401(a)(9)(B)(iv) are 
not available to the surviving spouse of 
the deceased employee’s surviving 
spouse. 

Q–6. For purposes of section 
401(a)(9)(B)(iv)(II), when are distribu-
tions considered to have begun to the 
surviving spouse? 

A–6. Distributions are considered to 
have begun to the surviving spouse of 
an employee, for purposes of section 
401(a)(9)(B)(iv)(II), on the date, deter-
mined in accordance with A–3 of this 
section, on which distributions are re-
quired to commence to the surviving 
spouse, even though payments have ac-
tually been made before that date. See 
A–11 of § 1.401(a)(9)–6 for a special rule 
for annuities. 

[T.D. 8987, 67 FR 18994, Apr. 17, 2002, as 
amended by T.D. 9130, 69 FR 33293, June 15, 
2004] 

§ 1.401(a)(9)–4 Determination of the 
designated beneficiary. 

Q–1. Who is a designated beneficiary 
under section 401(a)(9)(E)? 

A–1. A designated beneficiary is an 
individual who is designated as a bene-
ficiary under the plan. An individual 
may be designated as a beneficiary 
under the plan either by the terms of 
the plan or, if the plan so provides, by 
an affirmative election by the em-
ployee (or the employee’s surviving 
spouse) specifying the beneficiary. A 
beneficiary designated as such under 
the plan is an individual who is enti-
tled to a portion of an employee’s ben-
efit, contingent on the employee’s 
death or another specified event. For 
example, if a distribution is in the form 
of a joint and survivor annuity over 
the life of the employee and another in-
dividual, the plan does not satisfy sec-
tion 401(a)(9) unless such other indi-
vidual is a designated beneficiary 
under the plan. A designated bene-
ficiary need not be specified by name 
in the plan or by the employee to the 
plan in order to be a designated bene-
ficiary so long as the individual who is 
to be the beneficiary is identifiable 
under the plan. The members of a class 

of beneficiaries capable of expansion or 
contraction will be treated as being 
identifiable if it is possible, to identify 
the class member with the shortest life 
expectancy. The fact that an employ-
ee’s interest under the plan passes to a 
certain individual under a will or oth-
erwise under applicable state law does 
not make that individual a designated 
beneficiary unless the individual is des-
ignated as a beneficiary under the plan. 
See A–6 of § 1.401(a)(9)–8 for rules which 
apply to qualified domestic relation or-
ders. 

Q–2. Must an employee (or the em-
ployee’s spouse) make an affirmative 
election specifying a beneficiary for a 
person to be a designated beneficiary 
under section 40l(a)(9)(E)? 

A–2. No, a designated beneficiary is 
an individual who is designated as a 
beneficiary under the plan whether or 
not the designation under the plan was 
made by the employee. The choice of 
beneficiary is subject to the require-
ments of sections 401(a)(11), 414(p), and 
417. 

Q–3. May a person other than an indi-
vidual be considered to be a designated 
beneficiary for purposes of section 
401(a)(9)? 

A–3. No, only individuals may be des-
ignated beneficiaries for purposes of 
section 401(a)(9). A person that is not 
an individual, such as the employee’s 
estate, may not be a designated bene-
ficiary. If a person other than an indi-
vidual is designated as a beneficiary of 
an employee’s benefit, the employee 
will be treated as having no designated 
beneficiary for purposes of section 
401(a)(9), even if there are also individ-
uals designated as beneficiaries. How-
ever, see A–5 of this section for special 
rules that apply to trusts and A–2 and 
A–3 of § 1.401(a)(9)–8 for rules that apply 
to separate accounts. 

Q–4. When is the designated bene-
ficiary determined? 

A–4. (a) General rule. In order to be a 
designated beneficiary, an individual 
must be a beneficiary as of the date of 
death. Except as provided in paragraph 
(b) and § 1.401(a)(9)–6, the employee’s 
designated beneficiary will be deter-
mined based on the beneficiaries des-
ignated as of the date of death who re-
main beneficiaries as of September 30 
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